
 

HDR On-Call/GRR Agreement   Page 1 of 12 
 

 
 

AGREEMENT FOR PROFESSIONAL ENGINEERING SERVICES 
BETWEEN THE TRUCKEE RIVER FLOOD MANAGEMENT AUTHORITY 

AND HDR ENGINEERING, INC.  
(On-Call/GRR Support) 

 
 
 THIS AGREEMENT is between: 
 
“TRFMA” Truckee River Flood Management Authority  
  9635 Gateway Drive, Suite A 
  Reno, Nevada 89521 
 
“Consultant” HDR Engineering, Inc.    
  9805 Double R Boulevard, Suite 101 
  Reno, Nevada 89521 
 
  
RECITALS: 
 

1. On December 21, 2012, the Truckee River Flood Management Authority (“TRFMA”), and 
HDR Engineering, Inc. (“Engineer”) entered into an Agreement for Professional Engineering 
Services – Combined Preliminary Engineering Contract (“Agreement”) in which Engineer 
agreed to provide professional engineering consulting services to develop a Local Rate Plan and 
determine a Local Interest Plan for incorporation in the United States Army Corps of Engineers’ 
GRR/EIS study document.  This included development of a 2D model for the Truckee River 
project from Mayberry Drive to the first downstream railroad bridge in the Truckee River 
Canyon. 
 

2. On June 10, 2014 the Water Resources Reform and Development Act (Public Law 113-121, 
128 Stat. 1193) (WRRDA) became law.  Pursuant to Section 1036 of WRRDA, USACE must 
carry out a locally preferred plan that provides a higher level of protection that the federally 
authorized flood risk management project so long as the locally preferred plan is technically 
feasible, environmentally acceptable and the benefits of the plan exceeds its costs.      

 
3. In February of 2018 TRFMA and USACE entered in into an agreement pursuant to Section 

1036 of WRRDA in which USACE agreed to review the Local Interest Plan as TRFMA’s 
locally preferred plan to determine if it is technically feasible, is environmentally acceptable, 
and has a positive benefit/cost ratio. 

 
4. In support of USACE’s review of the locally preferred plan TRFMA must from time to time 

provide information about, and may be required to make adjustment to, the locally preferred 
plan to ensure that it is compliance with the requirements of WRRDA Section 1036. 
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5. Because Consultant developed the locally preferred plan that is being reviewed by USACE, it is 
especially qualified to provide necessary information and make needed adjustment to the locally 
preferred plan.   

 
6. In addition, the city of Reno, the city of Sparks or Washoe County may from time to time 

request TRFMA to review proposed development plans that are within or may have impacts 
upon the floodplains that were modeled by consultant as part of the Combined Preliminary 
Engineering Contract.  Such review may require use of the 2D model developed by Consultant, 
and Consultant is therefor especially well qualified to provide services needed to review 
proposed development plans. 

 
7. The Truckee River Flood Management Authority (TRFMA) desires to engage Consultant to 

render professional engineering services related to the USACE WRRDA Section 1036 review 
and review of proposed development plans.  However, because each request for information or 
review will constitute a distinct individual task, such tasks will be performed on an on-call basis.  
 

8. Consultant is duly qualified, ready, willing and able to perform the anticipated services by virtue 
of its experience and expertise, and is willing to do so on an on-call basis. 

 
 NOW THEREFORE, in consideration of the promises contained herein, the parties agree as 
follows: 
 
ARTICLE 1 - EFFECTIVE DATE 
 
 The effective date of this Agreement shall be February 22, 2019, the date of the signatures below 
notwithstanding.  Work shall commence on the effective date of this Agreement. 
 
ARTICLE 2 - SERVICES TO BE PERFORMED BY CONSULTANT 
 
 2.1 Scope of Services 
  
 From time to time, Engineer will be asked to perform civil engineering, and hydraulic modeling 
services related to requests to review proposed development plans by Washoe County, the City of Reno, 
and the City of Sparks; maintain and enhance the regional hydrologic and hydraulic models; produce maps 
from those models, respond to requests for information from USACE in support of the GRR, respond to 
requests for analysis of TRFMA’s proposed plan, and other related tasks that are needed to facilitate 
USACE’s review of the TRFMA’s local development plan.  Because of the general nature of the Scope of 
Services for this Agreement, work on any given task will not commence until an individual task order 
issued by TRFMA on an on-call basis in accordance with paragraph 2.2 of this Agreement. 
 
 2.2 Procedure for Task Orders 
 
 For each engineering project to be performed under this Agreement, TRFMA shall first submit a 
task order with a specific description of the task or tasks to be performed.  Engineer shall then submit a 
proposal for work described in the task order, including the cost for performing the work described in the 
task order.  If the proposal is accepted by TRFMA a written notice to proceed will provided, and that notice 
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to proceed together with this Agreement becomes a contract for the purpose of that specific engineering 
project. 
 
 2.3 Subconsultants and Subcontractors 
 
 Consultant shall have the ability to select subconsultants or subcontractors, provided, however, that 
prior to the performance of any services under such subcontract Consultant shall obtain approval from 
TRFMA of all subconsultants and all subcontractors who will perform work under this Agreement. 
 
 2.4 Responsibility for Subconsultants and Subcontractors 
 
 Notwithstanding approval by the TRFMA, no subconsultant or subcontractor shall be deemed to be 
in contractual privity with the TRFMA.  Consultant shall be responsible for the competency of services 
performed and goods or products provided by the Consultant’s subconsultants and subcontractors and shall 
assure that their work complies with all requirements of the Agreement.  
 
ARTICLE 3 - COMPENSATION 
 
 3.1 Compensation for Services 
 
 For Services defined in Article 2, Consultant's compensation shall be a maximum of $100,000 over 
the term of this contract plus certain expenses, in accordance with the fee schedule described in Attachment 
A, and which is attached hereto and incorporated by reference as part of the Agreement. The actual costs 
charged for the work by Consultant in accordance with this provision shall be full compensation to 
Consultant for all services and duties required by Article 2, including, but not limited to: costs of supplies, 
facilities and equipment; cost of labor and services of employees, engineers and sub-consultants engaged by 
Consultant; travel expenses, telephone charges, typing, duplicating, costs or insurance, and all items of 
general overhead.    
 

3.2 Methods and Times of Payment 
 

 Consultant shall submit monthly billings to TRFMA for services rendered and expenses together 
with invoices or receipts for expenses incurred.   Such invoices shall: 
 

1. Be submitted within six months of the date of the performance of services or 
incurring of expenses; 

2. Identify the Project and provide a brief report as to the status of the Project, 
including the estimated percentage completed of individual task line items as 
compared to the percentage invoiced for that line item, and if the estimated 
completion is less than the percentage invoiced, articulate a recovery plan; 

3. State the time period that the services were rendered and expenses were incurred; 
4. For fees, briefly describe the services performed, who performed them, when they 

were performed, the number of hours (which may be rounded to the ¼ hour), the 
hourly rate, and the total fees sought for the described service; 
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5. For extraordinary fees to be reimbursed outside of the fee schedule:  identify the 
type and amount of the expense and attach invoices or proof of payment, and 
authorization, if required; 

6. Indicate the percentage of the approved budget that will have been used and the 
amount remaining in the approved budget if the invoice is paid; and Include a 
signature of an authorized agent of Engineer and such signature shall be deemed to 
include a representation that the services and expenses identified in the invoice were 
actually performed or incurred in the amounts stated. 
 

 Payment to Consultant for work on the Services shall be made within thirty (30) days after receipt 
of Consultant’s bill and invoices as indicated above. 
 
 3.3 Payment Does not Constitute Acceptance or Waiver 
 
 In exchange for a prompt promise to pay invoices, Consultant agrees that payment of invoices shall 
not be deemed to constitute acceptance of services or a waiver of any breach with respect to the services, 
products or expenses indicated on the invoice. 
  
ARTICLE 4 – TERM OF AGREEMENT; RENEWALS 
 
 4.1. Term 
  
 This Agreement shall be for a one year term beginning February 22, 2019, provided however, that 
either party may terminate this Agreement per Article 9.   
 
 4.2. Renewal 
 
 This Agreement may be renewed subject to the approval of both parties.  Renewals shall be 
accomplished by amendment to this Agreement (which amendment must be approved by TRFMA’s Board 
of Directors) extending the term and adjusting the fees and expenses if any adjustment are agreed to.   
 
ARTICLE 5 - STANDARD OF CARE AND REPRESENTATIONS OF ENGINEER 
 
 5.1 Standard of Care 
 
 Consultant shall exercise the same degree of care, skill, and diligence in the performance of the 
Services as is ordinarily provided by a professional under similar circumstances and Consultant shall, at no 
cost to TRFMA, re-perform services which fail to satisfy the foregoing standard of care.  This warranty is in 
lieu of all others, either expressed or implied; however, this in no way shall be construed to affect or impact 
the indemnification/hold harmless provisions attached hereto. 
 
 Consultant shall perform its services to the standard of care of a reasonable professional that is 
performing the same or similar work, at the same time and locality and under the same or similar conditions 
faced by Consultant.  Further, Consultant makes no warranty, express or implied, regarding its services or 
its work and expressly disclaims any warranties that might otherwise apply to its services or work.  
However, consultant shall be responsible for the professional quality, technical accuracy, and the 
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coordination of all materials produced and other services furnished by Consultant under this Agreement, 
and Consultant shall, without additional compensation, correct, or revise any negligent errors or 
deficiencies in its work or services provided that are discovered within a twelve-month period of final 
completion of its work or services.  The provisions of this section shall in no way be construed to affect or 
impact the indemnification/hold harmless provisions attached hereto. 
 
 5.2 Representations and agreements of Consultant  
 
 Consultant continuously represents and agrees as follows and further agrees that to the extent there 
was a breach during the term of this Agreement and TRFMA has been damaged, that these representations 
survive the termination of this Agreement. 
 

1. All representations, documents and information provided by Consultant to TRFMA 
in connection with TRFMA’s determination as to TRFMA’s qualifications are true, 
accurate, complete, and do not omit any material information. 

2. Consultant has not and will not offer or accept any gifts, contributions, bribes, 
kickbacks or remuneration from or to any person or entity with respect to securing 
approval of this Agreement, the Project or any of Consultant’s duties or performance 
under this Agreement. 

3. All of the invoices submitted to TRFMA hereunder are complete, and accurate and 
do not omit any material facts, and that all services identified therein have actually 
been performed and all expenses listed therein have actually been incurred for goods 
or services actually delivered to Consultant. 

4. Consultant shall not, without permission of TRFMA engage or recommend the 
engagement of any consultant, supplier, engineer or other person or entity in which 
the Consultant has any direct or indirect pecuniary interest to provide goods or 
services to the Project. 

 
ARTICLE 6 - INDEPENDENT CONTRACTOR 
 
 6.1 Consultant undertakes performance of the Services as an independent contractor and shall 
be wholly responsible for the methods of performance.  TRFMA shall have no right to supervise the 
methods used by Consultant.  TRFMA shall have the right to observe such performance.  Consultant shall 
work closely with TRFMA in determining the Scope of Services and assignments under this Agreement.   
 
 6.2 Nothing in this Agreement shall be construed to imply or create a partnership, joint 
venture, or other business association, or create an employer-employee or principal-agent relationship, 
or to otherwise create any liability for TRFMA whatsoever with respect to the indebtedness, liabilities, 
and obligations of Consultant.   
 
 6.3 Consultant shall be solely liable for, and TRFMA shall have no obligation with respect to 
(i) the payment or withholding of any federal (including FICA and Medicare) or state income taxes or 
fees, (ii) providing industrial insurance coverage to any person who performs work in furtherance of this 
Agreement (except TRFMA employees), (iii) participation in any group insurance plans, retirement 
plans or any other employee benefit or compensation plans available to TRFMA employees, (iv) 
unemployment compensation or insurance.    



 

HDR On-Call/GRR Agreement   Page 6 of 12 
 

 
ARTICLE 7 - PERMITS AND LICENSES; COMPLIANCE WITH LAW 
 
 7.1 Consultant shall procure the permits, certificates, and licenses, including professional and 
business licenses, necessary to allow Consultant to perform the Services, and shall comply with all the 
requirements of all applicable federal, state and local laws.  Consultant shall also comply with all applicable 
professional canons and standards. 
 
 7.2 In connection with the performance of work under this Agreement, Consultant shall not 
discriminate against any employee or applicant for employment because of race, creed, color, national 
origin, sex, sexual orientation or age, including, without limitation, with regard to employment, 
upgrading, demotion or transfer, recruitment or recruitment advertising, layoff or termination, rates of 
pay or other forms of compensation, and selection for training, including, without limitation, 
apprenticeship. 
 
ARTICLE 8 – TRFMA’S RESPONSIBILITY 
 
 TRFMA shall provide any information in its possession that is requested by Consultant and is 
necessary to perform the Services.   TRFMA shall examine all studies, reports, proposals, and other 
documents presented by the Consultant and shall render decisions pertaining thereto within a reasonable 
time so as not to delay the work of the Consultant.   
 
ARTICLE 9 – SUSPENSION OR TERMINATION OF AGREEMENT 
 
 9.1 Termination   
 
 This Agreement may be terminated without cause by either party upon seven days' written notice 
and a reasonable opportunity to cure in cases of default as noted herein.  During the seven day notice period 
each party shall fully perform its obligations hereunder.  Subject to section 9.4, either party may terminate 
this Agreement immediately in the event of material breach or substantial failure by the other party to 
perform in accordance with the terms hereof through no fault of the terminating party.  Upon termination by 
either party, with or without cause, TRFMA will pay the pro-rata fees plus expenses incurred up through 
the termination date, subject to offset for damages, if any, caused by breach of the Consultant.  
 
 9.2 Duties on Termination    
 
 Upon early termination with or without cause, each party agrees: 
 

1. To return to the other party all documents and property provided by and belonging to the 
other party, and take reasonable steps to protect such documents and property until it is 
received by the providing party. 

2. To cease doing work and take reasonable actions to mitigate damages. 
3. To promptly submit invoices for amounts due and unpaid; and  
4. TRFMA shall promptly pay all compensation and expense reimbursement due to 

Engineer as of the date of the notice of early termination, subject to Article 3 above. 
5. Other than as provided above, no termination payments or damages are due and payable. 
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 9.3 Default   
 
 Subject to Article 13  a default occurs when (i) a party repudiates, materially breaches or fails to 
perform an obligation, term or provision in this Agreement; (ii) an event required to occur does not occur by 
the time required due to the lack of diligence or fault of a party; (iii) any representation of a material fact 
expressed herein was false at the time it was made, or, if a continuing representation, becomes false as a 
result of a subsequent event or occurrence; (iv) any representation made herein is breached at the time made 
or, if a continuing representation, is breached as a result of a subsequent event or occurrence; (v) a party 
violates any law material and relevant to this Agreement; or (vi) any event otherwise described in this 
Agreement as a breach or default. 
 
 9.4 Notice and right to cure   
 
 Unless otherwise specified in this Agreement, in the event of the default, the non-defaulting party 
shall provide written notice of such default and the specific action required to cure such default and the 
defaulting party shall have thirty (30) days from the date that the notice is deemed given to cure the default. 
 
 9.5 General remedies.  
 
 If the event of a default is suffered or caused by any party and not cured within the period of time 
specified, the non-defaulting party may, subject to any specific provision regarding remedies herein, (i) 
suspend any counter-performance due hereunder until the default is cured; (ii) terminate this Agreement 
under section 9.1; (iii) pursue any other remedy specifically provided in this Agreement, and/or (iv) bring 
an action for damages or equitable relief, including specific performance if warranted under the law of 
Nevada. 
  
 9.6 Attorney’s fees and costs.  
 
 If any party hereto institutes any action or proceeding (including arbitration, if authorized) against 
the other or others arising out of or relating to this Agreement, reasonable attorney’s fees and costs may be 
awarded to the prevailing party, as determined by or otherwise allocated at the discretion of the Court or 
arbitrator. 
 
 9.7 Remedies cumulative.   
 
 All remedies stated in this Agreement are cumulative with each other and with any remedy afforded 
in law or equity.  The election of any remedy does not constitute a waiver of any other remedy. 
 
 9.8 Waivers.  
 
 Any forbearance, inaction, or failure to promptly pursue any remedy (whether intentional or 
negligent) shall not be deemed a waiver of any default or remedy.  Waivers must be expressed in writing 
signed by an Authorized Representative of the waiving party, and a waiver of a default is limited to the 
specific default identified in the written waiver and does not constitute a course of dealing or implication 
that similar defaults will be waived in the future.    Continuing to perform under this Agreement does not 
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constitute or imply acceptance of previous performances, defaults, or satisfaction of any disputes regarding 
this Agreement. 
 
 9.9 Suspension for the convenience of TRFMA. 
 
  TRFMA may, on seven days written notice, temporarily suspend Consultant’s and 
TRFMA’s obligations hereunder provided that, for each such suspension, TRFMA shall, (i) pay all pro rata 
fees and expenses incurred up to the beginning of the suspension period, and (ii) pay out of pocket expenses 
incurred by Consultant during the period of suspension.  
 
ARTICLE 10 - NONDISCLOSURE OF PROPRIETARY INFORMATION 
 
 Consultant shall consider all information provided by TRFMA to be proprietary unless such 
information is available from public sources.  Consultant shall not publish or disclose proprietary 
information for any purpose other than the performance of the Services without the prior written 
authorization of TRFMA or in response to legal process or as required by the regulations of public entities. 
 
ARTICLE 11 – NATURE AND USE OF INFORMATION PROVIDED BY CONSULTANT 
 
 Upon delivery to TRFMA, all information, documents or electronic media prepared by or on behalf 
of the consultant in performance of this Agreement becomes the property of TRFMA free of any retention 
rights of the Consultant.  The Consultant hereby grants to TRFMA an unconditional right to use, for any 
purpose, such documents or electronic media, free of any copyright claims, trade secrets or other 
proprietary rights. 
 
 It is hereby agreed that the following information is not considered to be confidential under this 
Agreement: 

1. Information already in the public domain; 
2. Information disclosed to Consultant by a third party who is not under a confidentiality 

obligation; 
3. Information developed by or in the custody of Consultant before entering into this Agreement, 

unless Contractor has custody of such information as the result of a previous agreement with 
TRFMA; 

4. Information developed by Consultant through its work with other clients; and 
5. Information required to be disclosed by law or regulation, including, but not limited to, 

subpoena, court order or administrative order. 
 
 
ARTICLE 12 - NOTICE 
 
 Any notice, demand, or request required by or made pursuant to this Agreement shall be deemed 
properly made if personally delivered in writing or deposited in the United States mail, postage prepaid, to 
the address specified below. 
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 To Consultant: 
   Noel Laughlin,  
   Office Lead/Water Resources Section Manager 
     HDR Engineering, Inc. North  
   9805 Double R Boulevard, Suite 101 
   Reno, Nevada 89521 
 
 To TRFMA: 
   Jay Aldean 
   Executive Director 
   Truckee River Flood Management Authority 
   9635 Gateway Drive, Suite A 
   Reno, NV  89521 
 
 Nothing contained in this Article shall be construed to restrict the transmission of routine 
communications between representatives of Consultant and TRFMA. 
 
ARTICLE 13 - UNCONTROLLABLE FORCES 
 
 13.1 Neither TRFMA nor Consultant shall be considered to be in default of this Agreement if 
delays in or failure of performance shall be due to uncontrollable forces the effect of which, by the exercise 
of reasonable diligence, the non-performing party could not avoid and is not reasonably foreseeable at the 
time of entering into this Agreement.   
 
 13.2 The term "uncontrollable forces" shall mean any event which results in the prevention or 
delay of performance by a party of its obligations under this Agreement and which is beyond the control of 
the non-performing party.  It includes, but is not limited to, fire, flood, earthquakes, storms, lightning, 
epidemic, war, riot, civil disturbance, sabotage, inability to procure permits, licenses, or authorizations from 
any state, local, or federal agency or person for any of the supplies, materials, accesses, or services required 
to be provided by either TRFMA or Consultant under this Agreement, strikes, work slowdowns or other 
labor disturbances, and judicial restraint.   
 
 13.3 Consultant shall be paid for services performed prior to the delay plus related costs incurred 
attributable to the delay. 
 
 13.4 Neither party shall, however, be excused from performance if nonperformance is due to 
uncontrollable forces that are removable or remediable nor which the non-performing party could have, 
with reasonable dispatch removed or remedied.   
 
 13.5 The provisions of this Article shall not be interpreted or construed to require Consultant or 
TRFMA to prevent, settle, or otherwise avoid a strike, work slowdown, or other labor action.  
 
 13.6 The non-performing party shall upon being prevented or delayed from performance by an 
uncontrollable force, immediately give written notice to the other party describing the circumstances and 
uncontrollable forces preventing continued performance of the obligations of this Agreement. 
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ARTICLE 14 - GOVERNING LAW AND VENUE 
 
 This Agreement shall be governed by the laws of the State of Nevada.  Any action brought to 
enforce any term or provision of this Agreement shall be brought in a court of competent jurisdiction of the 
State of Nevada. 
 
ARTICLE 15 - NON-WAIVER 
 
 A waiver by either TRFMA or Consultant of any breach of this Agreement shall not be binding 
upon the waiving party unless such waiver is in writing.  In the event of a written waiver, such a waiver 
shall not affect the waiving party's rights with respect to any other or further breach. 
 
ARTICLE 16 - SEVERABILITY 
 
 The invalidity, illegality, or unenforceability of any provision of this Agreement, or the occurrence 
of any event rendering any portion or provision of this Agreement void, shall in no way affect the validity 
or enforceability of any other portion or provision of the Agreement.  Any void provision shall be deemed 
severed from the Agreement and the balance of the Agreement shall be construed and enforced as if the 
Agreement did not contain the particular portion or provision held to be void.  The parties further agree to 
reform the Agreement to replace any stricken provision with a valid provision that comes as close as 
possible to the intent of the stricken provision. 
 
ARTICLE 17 – TIMELY PERFORMANCE; CALCULATION OF TIME 
 
 17.1 The Consultant’s services shall be performed as expeditiously as is consistent with 
professional skill and care and the orderly progress of any project authorized pursuant to this Agreement.   
 
 17.2 Unless otherwise specified, the term “days” means calendar days.  If a deadline falls on a 
weekend or a holiday then performance is due on TRFMA’s first business day thereafter.  Unless otherwise 
specified, performance is due by 5:00 p.m. Reno Nevada time.  
 
ARTICLE 18 - NON-LIABILITY OF INDIVIDUAL OFFICERS OR EMPLOYEES  
 
 No official or employee of any party to this Agreement shall be personally liable to any other party 
or any successor in interest, in the event of any default or breach by the party or for any amount which may 
become due to any other party or its successor, or as a result of any representation (except any 
representation regarding the authority to execute this Agreement), warranty or obligation under the terms of 
this Agreement.  
 
ARTICLE 19 - AUTHORITY TO EXECUTE, IMPLEMENT AND MODIFY 
 
 19.1 Each person who signs this Agreement below warrants and represents that he or she has the 
legal capacity to enter into this Agreement  and has obtained all approval necessary to have actual authority 
to bind the principal for which he or she signs and that his or her signature has the effect of binding the 
principal. 
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 19.2 TRFMA’S Executive Director shall have the authority to negotiate and execute all approvals 
or disapprovals of performance, all extensions, all waivers, all changes, modification and amendments to 
this Agreement, and take all remedial actions authorized by this Agreement, except he or she is not 
authorized to approve any change or amendment to this Agreement if as a result TRFMA’s obligation to 
pay money or incur liability under this Agreement would be increased.  
 
ARTICLE 20 - INTEGRATION AND MODIFICATION 
 
 This Agreement represents the entire and integrated agreement between the Parties and supersedes 
all prior negotiations, representations, or agreements, either written or oral.  This Agreement may be 
amended only by a written instrument signed by each of the Parties.  Unless otherwise specified in writing, 
if there is any inconsistency between the terms of this Agreement and any other agreement between the 
parties, the terms of this Agreement shall control. 
 
ARTICLE 21 - SUCCESSORS AND ASSIGNS 
 
 TRFMA and Consultant each binds itself and its directors, officers, partners, successors, executors, 
administrators, permitted assigns and legal representatives to the other party to this Agreement and to the 
partners, successors, executors, administrators, permitted assigns, and legal representatives of such other 
party, in respect to all covenants, agreements, and obligations of this Agreement. 
 
ARTICLE 22 - ASSIGNMENT  
 
 Accept as provided elsewhere in this Article, neither TRFMA nor Consultant shall assign, sublet, or 
transfer any rights under or interest in (including, but without limitation, monies that may become due or 
monies that are due) this Agreement without the written consent of the other which consent may be 
withheld for any reason, except to the extent that the effect of this limitation may be restricted by law.  
Unless specifically stated to the contrary in any written consent to an assignment, no assignment will 
release or discharge the assignor from any duty or responsibility under this Agreement.  Nothing contained 
in this paragraph shall prevent Consultant from employing such independent consultants, associates, and 
subcontractors, as he may deem appropriate to assist him in the performance of the Services hereunder. 
 
ARTICLE 23 - THIRD PARTY RIGHTS 
 
 23.1 Nothing herein shall be construed to give any rights or benefits to anyone other than 
TRFMA and Consultant. 
 
 23.2 TRFMA shall not be obligated or liable under this Agreement to any party other than 
Consultant, including but not limited to any subconsultant or subcontractor. 
 
ARTICLE 24 - INDEMNIFICATION, INSURANCE, AND ARBITRATION 
 
 24.1 Consultant agrees to provide the insurance required and the parties mutually agree to hold 
each other harmless and indemnify the other as provided in Attachment B, which is incorporated by 
reference herein.     
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24.2 Consultant agrees to hold harmless, indemnify and defend the TRFMA for any and all 
claims, demands, defense costs or liabilities to the extent caused by any dispute arising between Consultant 
and any subconsultant or subcontractor in regard to any contract or agreement between them, including but 
not limited to any disputes as to amounts owing under any such contract except in cases where a claim 
arises between Consultant and any subconsultant as a result of TRFMA’s failure to pay Consultant when 
obligated to do so by the terms of this Agreement.  

 ARTICLE 25 – FUNDING OUT CLAUSE 

Pursuant to NRS 244.320, in the event the TRFMA fails to appropriate budget funds specifically 
for the purpose of this Agreement for Professional Consulting Services, in any subsequent fiscal year 
after the effective date of the Agreement, Consultant hereby agrees to cancel this Agreement and hold 
the TRFMA harmless from any penalty, charge or sanction.  The TRFMA agrees to provide written 
notice to Consultant of this eventuality, should it occur. 

IN WITNESS WHEREOF, the parties have executed this Agreement. 

HDR ENGINEERING, INC. 

By: _____________________________ Date: ______________________ 
Brent W. Jensen, PE, Senior Vice President 

TRUCKEE RIVER FLOOD MANAGEMENT AUTHORITY 

By: ___________________________ Date: _______________________ 
Jay Aldean, Executive Director  

Attachment A:  Fee Schedule 
Attachment B:  Insurance, Hold Harmless and Indemnification Requirements 

March 25, 2019
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Attachment B 
 
 

INSURANCE, HOLD HARMLESS AND INDEMNIFICATION REQUIREMENTS  
FOR THE AGREEMENT FOR PROFESSIONAL  

ENGINEERING SERVICES BETWEEN THE  
TRUCKEE RIVER FLOOD MANAGEMENT AUTHORITY 

AND HDR ENGINEERING, INC.  
 
 
INDEMNIFICATION 
 
§1.01 Professional Liability 
 

A. CONSULTANT agrees to defend, indemnify and hold harmless TRFMA, and the directors, employees, 
officers and agents of TRFMA from any liabilities, damages, losses, claims, actions or proceedings, 
including, without limitation, reasonable attorneys’ fees and costs, to the extent that such liabilities, 
damages, losses, claims, actions or proceedings are caused by the negligent acts, errors, omissions, 
recklessness or intentional misconduct of the CONSULTANT or the employees or agents of 
CONSULTANT in the performance of the Agreement. If the insurer by which the CONSULTANT is 
insured against professional liability does not so defend TRFMA and the employees, officers and agents 
of TRFMA and the CONSULTANT is adjudicated to be liable by a trier of fact, the trier of fact shall 
award reasonable attorney’s fees and costs to be paid to TRFMA by the CONSULTANT in an amount 
which is proportionate to the liability of the CONSULTANT.  (See:  NRS 338.155) 

 
B. As used in this section, “agents” means those persons who are directly involved in and acting on behalf of 

TRFMA or CONSULTANT, as applicable, in furtherance of the contract or the public work to which the 
contract pertains.   

 
§1.02 General Liability 
 

A. As respects all acts or omissions which do not arise directly out of the performance of professional services, 
including but not limited to those acts or omissions normally covered by general and automobile liability 
insurance, CONSULTANT agrees to indemnify, defend (at TRFMA'S option), and hold harmless TRFMA, 
its directors, officers, agents, employees, and volunteers from and against any and all claims, demands, 
defense costs, or liability arising out of any acts or omissions of CONSULTANT (or Sub-contractor, if any) 
while acting under the terms of this agreement; excepting those which arise out of the negligence, errors, 
omissions, recklessness or intentional misconduct of the employees, officers or agents of TRFMA. 

 
B. In determining the nature of the claim against TRFMA, the incident underlying the claim shall determine the 

nature of the claim, notwithstanding the form of the allegations against TRFMA. 
 

§1.03 Limitations and Conditions. 
 

 
The obligations of each indemnifying party hereunder shall not be construed to negate, abridge, or 
otherwise reduce any other right or obligation of indemnity which would otherwise exist as to any party 
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or person described in this section.  The indemnification shall not be diminished or limited in any way to 
the total limits of insurance required in this contract or otherwise available to the indemnifying party. If 
the liability is asserted by an employee of an indemnifying party, the indemnification herein is not limited 
to damages, compensation or benefits payable by or for the indemnifying party under worker's 
compensation acts, disability benefit acts or other employee benefit acts. Each indemnifying party shall 
be permitted to participate, if it chooses, in the defense of any action claiming liability, even if the 
indemnified party is indemnified hereunder.  Either party may set off any of its rights under this 
subsection against any consideration it provides under this agreement.  The obligations to indemnify and 
save harmless herein survive the expiration or termination of this Agreement. 
 
GENERAL REQUIREMENTS 
 
§2.01 TRFMA requires that CONSULTANT purchase Industrial Insurance (Workers’ Compensation), General and 
Auto Liability, and CONSULTANT’S Errors and Omissions Liability Insurance as described below against claims 
for injuries to persons or damages to property which may arise from or in connection with the performance of the 
work here under by CONSULTANT, its agents, representatives, employees or Sub-contractors.  The cost of all such 
insurance shall be borne by CONSULTANT. 
 
INDUSTRIAL INSURANCE (WORKERS’ COMPENSATION) 
 
§3.01 It is understood and agreed that there shall be no Industrial Insurance coverage provided for CONSULTANT 
or any Sub-contractor by TRFMA.  CONSULTANT agrees, as a precondition to the performance of any work under 
this Agreement and as a precondition to any obligation of the TRFMA to make any payment under this Agreement to 
provide TRFMA with a certificate issued by an insurer in accordance with NRS 616B.627 and NRS 617.210. 
 
§3.02 If CONSULTANT is a sole proprietor, coverage for the sole proprietor must be purchased and evidence of 
coverage must appear on the Certificate of Insurance.  Such requirement may be waived for a sole proprietor who 
does not use the services of any employees, subcontractors, or independent contractors and completes an Affirmation 
of Compliance pursuant to NRS 616B.627. 
 
§3.03 Should CONSULTANT be self-funded for Industrial insurance, CONSULTANT shall so notify TRFMA in 
writing prior to the signing of any agreement.  TRFMA reserves the right to approve said retentions and may request 
additional documentation, financial or otherwise for review prior to the signing of any agreement. 
 
MINIMUM LIMITS OF INSURANCE 
 
§4.01 CONSULTANT shall maintain coverages and limits no less than: 
 

A. General Liability:  $1,000,000 combined single limit per occurrence for bodily injury, personal injury and 
property damage.  If Commercial General Liability Insurance or other form with a general aggregate limit is 
used, the general aggregate limit shall be increased to equal twice the required occurrence limit or revised to 
apply separately to this project or location. 
 

B. Automobile Liability:  $1,000,000 combined single limit per accident for bodily injury and property damage.  
No aggregate limit may apply. 
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C. Professional Errors and Omissions Liability:  $1,000,000 per claim and as an annual aggregate.  Premium 
costs incurred to increase CONSULTANT'S insurance levels to meet minimum contract limits shall be borne 
by the CONSULTANT at no cost to the TRFMA. 

 
D. CONSULTANT will maintain PROFESSIONAL liability insurance during the term of this Agreement and 

for a period of three (3) years from the date of substantial completion of the project.  In the event that 
CONSULTANT goes out of business during the term of this Agreement or the three (3) year period described 
above, CONSULTANT shall purchase Extended Reporting Coverage for claims arising out of 
CONSULTANT’S negligent acts, errors and omissions committed during the term of the Professional 
Liability Policy. 

 
E. Should TRFMA and CONSULTANT agree that higher professional coverage limits are needed warranting a 

project policy, project coverage shall be purchased and the premium for limits exceeding the above amount 
shall be borne by TRFMA.  TRFMA retains the option to purchase project insurance through 
CONSULTANT'S insurer or its own source. 

 
DEDUCTIBLES AND SELF-INSURED RETENTIONS 
 
§5.01 Any deductibles or self-insured retentions must be declared to and approved by the TRFMA Risk 
Management Division prior to the start of work under this Agreement.  TRFMA reserves the right to request 
additional documentation, financial or otherwise prior to giving its approval of the deductibles and self-insured 
retention and prior to executing the underlying agreement.  Any changes to the deductibles or self-insured retentions 
made during the term of this Agreement or during the term of any policy must be approved by the TRFMA’s General 
Counsel prior to the change taking effect. 
 
OTHER INSURANCE PROVISIONS 
 
§6.01 The policies are to contain, or be endorsed to contain, the following provisions: 
 

A. TRFMA, its directors, officers, agents, employees and volunteers are to be covered as additional insureds as 
respects: liability arising out of activities performed by or on behalf of CONSULTANT, including the 
insured's general supervision of CONSULTANT; products and completed operations of CONSULTANT; or 
premises owned, occupied or used by CONSULTANT; or automobiles owned, leased, hired or borrowed by 
the Consultant.  Any additional cost associated with this provision shall be the responsibility of TRFMA.  
The coverage shall contain no special limitations on the scope of protection afforded to TRFMA as the  
additional insured nor shall the rights of TRFMA as the additional insured be affected by the 
CONSULTANT’s duties as the insured after the accident or loss. 

 
B. CONSULTANT'S insurance coverage shall be primary insurance as respects TRFMA, its officers, agents, 

employees and volunteers.  Any insurance or self-insurance maintained by TRFMA, its officers, agents, 
employees or volunteers shall be excess of CONSULTANT'S insurance and shall not contribute with it in 
any way. 

 
C. Any failure to comply with reporting provisions of the policies shall not affect coverage provided to TRFMA, 

its officers, agents, employees or volunteers. 
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D. CONSULTANT'S insurance shall apply separately to each insured against whom claim is made or suit is 

brought, except with respect to the limits of the insurer's liability. 
 

E. CONSULTANT'S insurance coverage shall be endorsed to state that coverage shall not be suspended, 
voided, canceled or non-renewed by either party, reduced in coverage or in limits except after thirty (30) 
days' prior written notice by certified mail, return receipt requested, has been given to TRFMA except for 
nonpayment of premium. 

 
ACCEPTABILITY OF INSURERS 
 
§7.01 Insurance is to be placed with insurers with a Best's rating of no less than A-: VII.  TRFMA may accept 
coverage with carriers having lower Best's ratings upon review of financial information concerning CONSULTANT 
and insurance carrier.  TRFMA reserves the right to require that the CONSULTANT'S insurer be a licensed and 
admitted insurer in the State of Nevada, or on the Insurance Commissioner's approved but not admitted list. 
 
VERIFICATION OF COVERAGE 
 
§8.01 CONSULTANT shall furnish TRFMA with certificates of insurance and with original endorsements 
affecting coverage required by this exhibit.  The certificates and endorsements for each insurance policy are to be 
signed by a person authorized by that insurer to bind coverage on its behalf.  The certificates are to be on forms 
approved by TRFMA.  All certificates and endorsements are to be addressed to TRFMA and be received and 
approved by TRFMA before work commences.  TRFMA reserves the right to require complete, certified copies of all 
required insurance policies, at any time. 
 
SUB-CONTRACTORS 
 
§9.01 CONSULTANT shall include all Sub-contractors as insureds under its policies or furnish separate certificates 
and endorsements for each Sub-contractor.  Sub-contractors shall be subject to all of the requirements stated herein. 
 
MISCELLANEOUS CONDITIONS 
 
§10.01   CONSULTANT shall be responsible for and remedy all damage or loss to any property, including property 
of TRFMA, caused in whole or in part by the negligent acts, errors or omissions of CONSULTANT, any Sub-
constractor, or anyone employed, directed or supervised by CONSULTANT. 
 
§10.02   Nothing herein contained shall be construed as limiting in any way the extent to which CONSULTANT 
may be held responsible for payment of damages to persons or property resulting from its operations or the operations 
of any Sub-contractors under it. 
 
§10.03   In addition to any other remedies TRFMA may have if CONSULTANT fails to provide or maintain any 
insurance policies or policy endorsements to the extent and within the time herein required and after a reasonable 
opportunity to cure such failure, TRFMA may, at its sole option: 
 

A. Order CONSULTANT to stop work under this Agreement and/or withhold any payments which become 
due CONSULTANT here under until CONSULTANT demonstrates compliance with the requirements 
hereof; 
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B. Purchase such insurance to cover any risk for which TRFMA may be liable through the operations of 
Consultant under the Agreement and deduct or retain the amount of the premiums for such insurance 
from any sums due under the Agreement. 

 
C. Terminate the Agreement. 
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